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PROHIBITION ORDERS AND JUDICIAL REVIEW – AUDIT POWERS 

 
The Audit Commission Act 1998 (the ACA) confers powers on auditors to take early action 
to restrain an Authority from acting unlawfully, protecting council taxpayers and other 
sections of the public against the unlawful application of public funds or a loss or 
deficiency arising as a result of unlawful action or inaction.  The CIPFA Code of Audit 
Practice gives guidance to auditors on the exercise of their powers.  The Code provides 
that the powers should only be used where the matter is significant either in amount or 
principle, or both. 
 
Power to issue a prohibition order - Section 20 
 
Section 20 provides that the auditor may issue a prohibition order if he/she has reason to 
believe that the body whose accounts are subject to audit or an officer of that body: 
 
 "(a) is about to make or has made a decision which involves or would involve the 

body incurring expenditure which is unlawful; or 
 

 (b) is about to take, or has taken, a course of action which, if pursued to its 
conclusion, would be unlawful and likely to cause a loss or deficiency; or 

 
 (c) is about to enter an item of account, the entry of which is unlawful." 
 
Thus an auditor is empowered to issue a prohibition order if he/she has reason to believe 
that one or more of these three specified grounds exist.  It is a power to issue a prohibition 
order, not a duty.  There is a statutory right to appeal against the issue of a prohibition 
order. 
 
The actions of a committee or sub-committee, authorised to act on behalf of an Authority, 
are to be treated as the actions of the Authority itself. 
 
The actions of any person (not being an officer of an Authority) authorised to act on behalf 
of that Authority are also to be treated as the actions of the Authority itself.  An example 
would be a local authority acting as duly authorised agent of the Authority under audit (e.g. 
a District Council acting as highways agent for the County Council). 
 
So long as the prohibition order has effect, it is unlawful for the Authority or the officer to 
take or continue to take the course of action or, as the case may be, enter the item of 
account to which the order relates.  The local authority (but not an officer) is given a right 
of appeal to the High Court against a prohibition order.  No other person may appeal 
against it, although of course it may have effects on those with whom the Authority might 
otherwise have dealt.  An auditor may consider these effects in deciding whether to 
exercise his/her power to issue the order. 
 
Power to apply for judicial review - Section 24 ACA 
 
Section 24 provides that the auditor may make an application for judicial review with 
respect to any decision of a body whose accounts are subject to audit or any failure by that 
body to act, which (in either case) it is reasonable to believe would have an effect on the 
accounts of that body.  There is no time specified within which the effect on the accounts 
may arise.  This is not limited to an effect arising within the current financial year. 
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Thus an auditor is empowered to make an application for judicial review of any decision of, 
or failure to act by, an Authority which it is reasonable to believe would have an effect on 
the accounts of that Authority.  It is a power to apply for judicial review, not a duty. 
 
The scope of the power to seek judicial review is very wide.  In practice this power is likely 
to be of more utility to auditors than the power to issue prohibition orders. 
 
Relationship between the power to issue a prohibition order and the power to apply 
for judicial review 
 
In general, any decision or course of action which could be the subject of the issue of a 
prohibition order is also capable of being challenged by an application for judicial review.  
The converse is not true. 
 
Where a prohibition order is issued, the action is taken by the auditor, with the body under 
audit having a right of appeal to the High Court.  It is likely that the auditor would only 
intervene directly by issuing a prohibition order in a clear case of an Authority acting 
unlawfully or proposing to do so. 
 
Where difficult questions of law are involved, it will usually be more appropriate to make an 
application for judicial review.  The issue of a prohibition order involves a finding of 
unlawfulness by the auditor.  In an application for judicial review the auditor invites the 
High Court to give a legal ruling in the public interest. 

 


